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JURIDICAL EXCEPTIONALISM IN AUSTRALIA 
Law, Nostalgia and the Exclusion of 'Others' 
Peter Billings 
• 
Federal government interventions designed to address 
irregular maritime arrivals and socio-economic conditions in 
particular Indigenous communities in the Northern Territory 
have been characterised by juridical exceptionalism - the 
partial suspension or withdrawal of the juridical order. 
Perceived emergencies - broadly, border (in)security and 
physical (in)security - have resulted in the creation of legal 
spaces in which 'Others' are constituted within and without the 
juridical order by the sovereign. This article critically explores 
these exceptional spaces - 'offshore excised places', 
immigration detention centres and 'prescribed' parts of the 
Northern Territory - and investigates the ethical, political and 
historical rationalities underpinning them. Crucially, this 
includes consideration of how social memories have influenced 
the regulation of irregular maritime arrivals and the creation of 
emergency response laws in the Northern Territory. lt is argued 
that social, 'governmental' memories about the efficacy and 
legacy of law/policy responses to border insecurity and the 
socio-economic problems facing Indigenous communities have, 
to a degree, been infected by nostalgia. This yearning for the 
restoration of past experience is associated with a sense of 
loss, including a loss of state sovereignty due to irregular 
maritime arrivals, a loss of control over (conditions in) 
Aboriginal communities and a loss of national unity and 
identity. This longing has activated politician's 'retro' ideas and 
the refashioning of legal responses to current social dilemmas. 
Arguably, such strategies risk discounting or excusing the 
failings of past social policies, leaving individuals to bear the 
adverse effects once more. 
Federal government interventions designed to address complex social 
dilemmas in Australia - namely, irregular maritime arrivals1 and living 
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In common parlance, irregular maritime arJivals are termed 'asylum seekers', 'illegal 
entrants' or 'boat people'. Australia's response to such arrivals is partially framed by her 
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conditions in particular Indigenous communities in the Northern Territory­
have been characterised by juridical exceptionalism. Specifically, a partial 
suspension of the juridical order has characterised these modem states of 
exception, rather than 'a space devoid of law, a zone of anomie' .2 Perceived 
emergencies -broadly, border (in)security and physical (in)security -have 
resulted in the creation of legal spaces in which 'Others' are constituted 
within and without the juridical order by the sovereign: simultaneously 
subject to law's commands and constraints while often beyond its protective 
reach. Contemporary configurations of the state of exception are, notably, 
'offshore excised places' for asylum seekers, and 'prescribed areas' of the 
Northern Territory - spaces that are populated largely by Indigenous 
peoples. These are zones where regular law has been suspended (or 
withdrawn) and the rule of law (equality before the law and access to justice) 
eroded, and their features include a concentration of executive powers and 
heightened surveillance over particular subjects. The history of colonisation 
has made such, 'exceptional' techniques of governance possible according to 
Moreton-Robinson: 
From the late nineteenth century reserves, privately owned pastoral 
stations and missions were the places where the majority of 
Indigenous people in Australia lived under the control of white 
managers and missionaries appointed by government. Indigenous 
people, while living in poverty, were treated differently to white 
Australian citizens and were subject to 'special' laws, regulations and 
policies that were racist. 3 
Indeed, Muldoon claims that 'the story of the coming of law to Australia 
brings into sharp relief the exceptional nature of sovereign power', drawing 
on Agamben's Homo Sacer: Sovereign Power and Bare Lfle ( 1 998), he 
observes: 
2 
obligations arising under international refugee law. Persons 'seeking asylum' are 
understood to be seeking refugee protection, although under migration law 'territorial 
asylum' (visa sub-class 800) is distinct from the various refugee and humanitarian 
protection visa sub-classes. 
Here I draw upon the p olitical philosophy of Giorgio Agamben, expressed in State of 
Exception (2005) at pp 23 and 50 respectively. Agamben argues that the 'state of 
exception' is characterised by the (total or partial) suspension of the juridical order; it 
defines the threshold or limit of the concept of law itself, where what is inside the law and 
what is outside the law becomes indistinguishable: Agamben (2005), pp 4, 22, 29. 
Moreton-Robinson (2009), pp 61-62. Also, Gilroy has pointed to the similarities between 
colonial history, where prisoners were moved from one jurisdiction to another or to 
special locations where there was no jurisdiction as such, to minimise governmental 
inconvenience and the post 9/11 US practice of housing 'enemy combatant' detainees­
novel paralegal categories- in a legal back hole for several years: Gilroy (2005), pp 20-
21. 
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Since in the juridical model, the sovereign does not simply enforce 
the law, but constitutes its very condition of possibility, it is, in 
Agamben 's words, 'at the same time, outside and inside the juridical 
order' (p. 15). It acts as the ground of law, but is not itself grounded 
in law. In the case of the colonial sovereign, this paradoxical position 
as the 'ungrounded ground' manifest itself both in the 'act of state' 
establishing the colony - and afterwards in the act of suspending the 
law under certain 'exceptional' circumstances.4 
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Accordingly, critical reflections on the suspension oflaw under 'necess itous' 
circumstances in contemporary Australia must be situated 'in the colonial 
context, where power has always been expressed as power over life, and 
where control l ies not in the rule of law, but in the rule of exception'. 5 
Historically, exceptional governance arrangements characterised by the total 
or partial suspension of law, span different subjects, including Indigenous 
peoples, indentured labourers from various Pacific Islands, migrants, civilian 
wartime internees and asylum seekers.6 
Returning to the p articularities of modern government interventions, the 
law often makes itself known in terms of where it is (or purports to be) 
inapplicable. The sovereign law 'entitles itself to effectively transgress its 
law in the creation of zones of exception where the law do es not operate' .7 
Accordingly, those asylum seekers entering Australia at an ' offshore excised 
place' are classified as 'an unlawful non-citizen', a designation that the 
federal Labor government mistakenly believed severed asylum seekers from 
critical provisions in th e Migration Act 1958 (Cth) (and associated case law) 
while a lso firmly subjecting them to governmental controls (see below). 
Moreover, the 2007 Northern Territory Emergency Response, which 
constituted a whole-of-government intervention into the lives of Indigenous 
peoples in prescribed areas, entailed different forms of exceptionalism, 
including the susp ension of Part II of the Racial Discrimination Act 1975 
(Cth) (thereby insulating the federal government from legal challenges 
Muldoon (2008), p 70. In Homo Sacer: Sovereign Power and Bare Life, Agamben refers 
to the 'bare life' of subjects exposed to the concentration camp- subjects who are without 
rights and excluded from the juridico-political order, while at the same time subject to its 
sovereign power and directives: Agamben (1998), pp 28-29). The asylum seeker/refugee 
as homo sacer, willed into living in a state of exception, is explored by Diken (2004 ), 
p 85: 'The refugee is abandoned [by the juridical order] only to be included in the domain 
of[sovereign] power'. 
Brophy (2009), p 202. A state of exception in which Indigenous sovereignty was, and still 
is, excluded: see generally Moreton-Robinson (2007). 
See generally Palombo (2009, p 625), who contends: 'The colony of Australia, the 
plantation camps, the internment camps, and detention centres are among the zones of 
exception that have reconfigured the nation as a white possession.' 
Prem Kumar and Grundy-Warr (2004), p 36. The authors employ Agamben's work in 
seeking to understand refugees in detention as hominis sacri, 'bare lives consigned to 
zones of exception where the sovereign law ceases to function': Prem Kumar and Grundy­
Warr (2004), p 38. 
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against measures that were racially discriminatory), limits on access to 
justice (rights to administrative review before tribunals were withdrawn) and 
a differentiated social security regime (that 'quarantined' welfare payments 
of local residents). These legal manoeuvrings were deemed necessary 
because of the exigencies of 'special' situations confronting the 
Commonwealth. 
This article critically explores these exceptional spaces, inhabited by 
maritime arrivals (asylum seekers) seeking protection in Australia and by 
prescribed communities in the Northern Territory respectively, and examines 
the moral, political and historical rationalities that underpin them. I address 
the ambivalent nature of social memory, and how the interplay between past 
and present influences the legal and administrative regulation of irregular 
maritime arrivals and certain Indigenous communities.8 
I begin by examining the problematising of irregular asylum seekers 
and male Aborigines as the 'enemy within'9 Australia. I then explore the 
ethical dimensions supporting these con temporary security projects. The 
next section reveals how the benign and beneficial language of 
humanitarianism has functioned to support both change and continuity in 
migration law and practice, and how humanitarianism also performed a 
defining role in validating the suite of legislation that underpinned the 
Northern Territory Emergency Response. 
I continue by examining the interrelationship of political and historical 
perspectives on the past and current trajectory of law and policy affecting 
'Others'. This includes consideration of how social memories 10 may have 
influenced the regulation of irregular maritime arrivals and the creation and 
administration of Northern Territory Emergency Response laws. In turn, the 
significance and relative potency of nostalgia for public policy - upon both 
the shaping of present and future migration controls and the course of legal 
reforms affecting Indigenous peoples - is considered. Here, the role of 
nostalgia in both a negative and positive sense is evaluated. This reflects 'a 
distinction between the desire to return to an earlier state or idealized past, 
and the desire not to return but to recognize aspects of the past as the basis 
for renewal and satisfaction in the future' .11 It is argued that social 
(governmental) memories about the eff1cacy and legacy of government 
10 
1! 
'This ambivalence is epitomised in Australia by the co-existence of a cathartic moment- a 
formal apology to indigenous Australians by an Australian Prime Minister- with the 
legally sanctioned neo-colonialism of the 'Intervention' in remote Indigenous 
communities and the offshore 'processing' of"boat people".' (Gr�ffith Law Review, Call 
for Papers 2011 -'Law and the Modalities of Nostalgia'). 
Gilroy (2005), p 98 referring to asylum seekers' contemporary characterisation in 
developed states. 
The terms used when discussing memory are legion, including; 'public memory', 
'collective memory', 'popular memory' and 'historical consciousness'; all are 
distinguishable from individual forms of remembering. For a survey of social memory 
scholarship, see Olick and Robbins (1998). 
Pickering and Keightley (2006), p 921. 
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responses to border insecurity and the socio-economic problems facing 
Indigenous peoples in the Northern Territory have, to a degree, been infected 
by nostalgia. This yearning for the restoration of past experience is 
associated with politician's sense of loss, including a loss of state 
sovereignty due to the penetration of borders by irregular maritime arrivals, 
a loss of control over (socio-economic conditions in) Aboriginal 
communities and a loss of national unity and identity. This longing has 
activated politicians' 'retro' ideas and instrumentalities (border control 
policies that were a feature of the Howard era and assimilationist policies 
that were a feature of the Menzies era) and the refashioning of legal and 
administrative responses to current social dilemmas. 
Having surveyed the eo-mingling of (contested) ideas and perspectives 
- the ethical, political, historical and nostalgic - that have fashioned public 
policy and supported exceptional measures in Australia, the final section 
investigates the present state of juridical exceptionalism. This follows 
litigation in the High Court of Australia concerning the fairness and legality 
of offshore processing on Christmas Island, the Commonwealth's 
moratorium on asylum claims lodged by Sri Lankan and Afghan asylum 
seekers, and legislation that overhauls the Northern Territory Emergency 
Response following adverse human rights assessments by domestic and 
supra-national supervisory bodies. 
The 'Other' Problem 
Asylum Seekers (Irregular Maritime Arrivals) 
Law and borders, rather than law and order, have dominated political 
agendas in the recent past, especially at election time.'2 No other 
industrialised state has turned political rhetoric about the contemporary crisis 
of asylum into policy like Australia. At various times during the past decade, 
increasing numbers of asylum seekers in search of protection in Australia 
have been represented as 'the manifestation of impropriety and disorder' .13 
Offering a ministerial perspective in 2000, Philip Ruddock observed: 'Illegal 
entry undermines the capacity of states to exercise their sovereign right to 
decide who can enter and stay.' 14 The state's problem with asylum seekers is 
perceived as a gradual and unrelenting loss of state sovereignty (qua, a loss 
of power to exclude/control its borders), associated with accelerating 
numbers of irregular arrivals. This portrayal of loss has regularly been 
attributed to deviant asylum seekers whom politicians and the media 
represent in a variety of appositional terms. '5 Commonly, they are construed 
as being 'queue jumpers' seeking to circumvent orderly immigration 
12 
13 
14 
15 
McCulloch (2004) examines how law and order politics has transformed into security 
politics that taps into Australia's invasion anxiety and appeals to racist elements within the 
public. 
Duncanson (2003), p 33. 
Ruddock (2000), p. 3. 
Pickering (2001); Gelber and McDonald (2006), pp 281-84. 
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controls. Seemingly, it is their manner of arrival that many Australians 
typically perceive to be most problematic. 
Consequently, asylum seekers are compared unfavourably with 
offshore refugee16 and humanitarian17 visa applicants, who are 'poorer and 
often more downtrodden'. 18 The offshore applicants are valorised for 
patiently waiting for a visa to come to Australia from overseas.19 Such 
representations, which incite anti-asylum seeker sentiments among the 
public/0 are partially sustained by government policies that have included 
the number of 'irregular' asylum seekers granted protection visas within the 
overall humanitarian visa intake since 1 996. This has buttressed politicians' 
construction of 'good' refugees (offshore) and 'bad' (onshore) refugee 
applicants, 21 playing off the protection needs of one group against the other: 
[E]very place provided to a person who has arrived illegally by boat 
is a place denied to another person in potentially greater need, 
seeking to come to Australia by legal means.22 
The prevailing negative conception of irregular maritime arrivals and 
their pejorative labelling as 'illegals' is underpinned by domestic law's 
construction of their identity: a non-citizen in the migration zone who is not 
a lawful non-citizen is 'an unlawful non-citizen'23 and persons entering 
Australia at an offshore excised place become unlawful non-citizens by 
virtue of that entry. 24 The double negation in the prefixes 'un' (of not being) 
and 'non' (reflecting being outside of regular procedures and not at liberty) 
denotes the position of asylum seekers processed offshore under the (now 
defunct) Pacific Strategy25 and those processed on Christmas Island from 
mid-2008 to the present. However the Migration Act 1958 (Cth), while not 
expressly providing for a right to seek protection, does not prohibit asylum 
16 
17 
IS 
19 
20 
21 
22 
23 
24 
25 
Australia's offshore refugee resettlement program (6000 places) encompasses refugees 
overseas who are referred to Australia by UNHCR for resettlement Minister for 
Immigration and Citizenship (2010a). 
Australia's Special Humanitarian Program (presently 7750 places annually); this includes 
offshore humanitarian entrants and includes provision for asylum seekers who are within 
Australia or an excised territory who are subsequently recognised as refugees under the 
Refugees Convention (the onshore refugee protection program): Minister for Immigration 
and Citizenship (2010a). 
Alford (20 1 0), pp 1, 6. 
On the fallacy of the 'queue-jumping' argument, see Tay lor and Rafferty- Brow11 (20 1 Ob); 
Hekmat (2010). 
See Gelber (2003) . 
Stratton and McCann (2002). 
Liberal Party of Australia (2010), p 1. 
Migration Act 1958 (Cth), s 14. 
Migration Act 1958 (Cth), s 5 ('offshore entry person'). 
On the Pacific Strategy, see Crock et al (2006), pp 115-25. 
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seekers from petitioning the state for a protection visa in order to regularise 
their presence. Indeed, the High Court of Australia recently affirmed that: 
the text and structure of the [Migration] Act proceed on the footing 
that the Act provides power to respond to Australia's international 
obligations by granting a protection visa in an appropriate case and 
by not returning that person, directly or indirectly, to a country where 
he or she has a well-founded fear of persecution for a [Refuge e] 
Convention reason. 26 
While Australia's international law protection obligations, referred to 
by their Honours above, are reflected in scheme of the Migration Act 1958 
(Cth), the obligations themselves are limited- the product of 'a compromise 
between the sovereign prerogative of states to control immigration and the 
reality of coerced movements of persons at risk'. 27 Significantly, the 19 5 1  
Refugee Convention and the 1967 Refugee ProtocoP8 leave the 
administration of protection claims to states. Additionally, the cornerstone of 
refugee protection - the obligation in Article 33 to avoid the return 
(refoulement) of a refugee to a place where they may face persecution� does 
not oblige states to grant enduring asylum to those it recognises as refugees. 
Public policies designed to contain or deter asylum seekers (including 
interdiction at sea, detention and the outsourcing of processing to other 
countries) and to reduce financial costs (including via truncated and/or 
exceptional processes) occupy and expose 'the gap between refugee law and 
immigration law'. 29 Juridical exceptionalism is evident in several aspects of 
Labor's strategy for managing irregular maritime arrivals since 2008 (see 
below). 
A further 'problem' with irregular asylum seekers is purportedly of the 
state's own making. Specifically, it is the particular public policies employed 
that are said to have functioned as 'pull factors', opening up the borders to 
irregular migrants and providing encouragement to people smugglers to ply 
their trade.10 At best, these assertions rest on an equivocal evidence b ase: 
politicians' claims about the effects of public policy on deterring asylum 
26 
27 
28 
29 
30 
Plaintiff M61/20 1 OE v Commonwealth; Plaintiff M69 of 2010 v Commonwealth (20 1 0) 
272 ALR 14 at 21. See further, PlaintiffM70/2011 v Minister for Immigration and 
Citizenship; P1aintiffM106 of 2011 v Minister for Immigration and Citizenship [2011] 
HCA 32 at 44,49 (French CJ) at 90 (Gummow, Hayne, Crennan and Bell JJ) and at 212-
18, 226 (Kiefe1 J). 
Hathaway (1990), p 133. 
Convention Relating to the Status of Refugees (adopted 28 July 1951, entered into force 
22 April 1954) 189 UNTS 137; Protocol relating to the Status ofRefogees (adopted 31 
January 1967, entered into force 13 December 1973) 606 UNTS 267. 
Hathaway (2002), p 43. 
For example, Morrison (20 1 0): 'In 2009 there was no change in the number of 
applications made around the world, yet in Australia the number of application increased 
by 29%.' 
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applications are exaggerated/1 and there is an air of umeality in narratives 
that marginalise the role of 'push factors' in global increases in asylum 
applications from given countries.32 Crock and Ghezelbash observe that: 
While it is relatively easy to match asylum flows with 'push factors', 
and even with many 'pull factors', the correspondence between 
unauthorised boat arrivals and policy measures in reception states is 
less obvious. 33 
They further contend that persistent (careless) assertions by conservative 
politicians about the weakness of Australia's border controls may have 
exacerbated the problem of irregular maritime arrivals. Reckless and 
inflammatory statements by politicians and the media also contributed to the 
moral panic about Aboriginal communities in the Northern Territory prior to 
the emergency response. 
Northern Territory Aboriginal Communities and 'Social Dysfunction1J4 
The enfolding of Aboriginal people into European frameworks [who 
are governed] as an excluded-inclusion, and particularly their 
specification as exceptional, other or abnormal, ramifies through 
efforts to establish a European Settler order. 35 
On 15 May 2006, the Alice Springs Crown Prosecutor, Nanette Rogers, 
detailed her familiarity with depravity, dysfunctionality and violence in 
Aboriginal communities in Central Australia, and commented on the 
difficulties associated with prosecuting sexual offenders in Indigenous 
communities because of cultural issues.36 The following day, the federal 
Indigenous Affairs Minister claimed that there was considerable evidence of 
organised paedophile rings operating in Northern Territory communities.37 
These and similar representations of the predatory behaviour of Aboriginal 
Jl 
32 
33 
34 
35 
36 
37 
See Hatton (2009), F209: Tougher policies account for only about one-third of the decline 
in applications in Australia between 2001 and 2006. 
Koser (2010). 
Crock and Ghezelbash (2010), pp 252-53. The 'pull' factors referred to in the quote relate 
to the presence of migrant communities- family and friends- in Australia, and the 
relative prosperity and stability of Australia. 
The authors of Ampe Akelyernemane Meke Mekarle, 'Little Children are Sacred' referred 
to social dysfunction in Northern Territory Aboriginal communities: Wild and Anderson 
(2007), p 1 6. 
Brigg (2007), p 413, drawing on Agamben's work. 
Jones (2006a). 
Jones (2006b ). 
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males contributed to the demonisation of Aboriginal men/8 echoing 
unflattering portrayals of the past.39 
Following these allegations, the Northern Territory Board of Inquiry's 
report into child sexual abuse, Ampe Akelyernemane Meke Mekarle, 'Little 
Children are Sacred',40 triggered the Northern Territory Emergency 
Response. This report linked high levels of child sexual abuse to historical, 
current and continuing social dysfunction - societal breakdown resulting 
from the cumulative effects of substance abuse, high unemployment, 
gambling, pornography, poor health, education and housing, and general 
disempowerment.4' Thus in June 2007 the problem (or 'the Emergency') was 
remote communities and town camps, depicted as 'a failed society' where 
basic standards of law and order had broken down and women and children 
were unsafe. 42 It was the alleged lack of normalcy (once more suggesting a 
lack of civility) in remote communities and town camps that denoted 
Aboriginal people's 'otherness', which in turn warranted separate legal 
measures and administration. Conceptualising Aboriginal peoples as a 
'problem' to be solved is a routine and recurring theme, with parallels in the 
periods of protectionism (the problem of managing a 'dying race') and 
assimilation (the problem of the failure of segregation and increasing 
numbers of mixed-race people).43 However, a discourse around culture, 
human vulnerability and insecurity in Aboriginal communities, rather than 
race, sustained the exceptional governance arrangements that characterised 
the Northern Territory Emergency Response (see below) and underpinned 
the continuing exclusion-inclusion of Aboriginal people.44 
Evidence suggests that the paedophile claims have proven to be a 
modern myth; the predominant concern for child protection authorities is the 
number of substantiated cases of child neglect rather than sexual abuse. 
Official data point to rapidly rising levels of reported child neglect and 
abuse, but not a corresponding rate of increase in substantiated cases of 
child maltreatment.45 The head of the Australian Crime Commission (ACC) 
has suggested that the findings of a special intelligence operation (authorised 
under the Northern Territory Emergency ResponseY6 point 'to a large 
38 
39 
40 
41 
42 
43 
44 
45 
46 
For example, (2006); cf Mistilis (2006), p 6. 
See Doukakis (2006), p 97 citing New South Wales, Parliamentary Debates, Legislative 
Assembly, 15 December 1909, 4550 (Robert Donaldson); Milnes (2005), pp 42-46. 
Wild and Anderson (2007). 
Wild and Anderson (2007), p 16. 
House of Representatives (2007) Parliamentary Debates, 7 August, p 10 (Mal Brough). 
Beckett (1988), pp 4, 9. 
See generally Lattas and Morris (201 0), who argue that Indigenous culture has become 
pathologised (along with the welfare state and self-determination). 
Amey et al (2010), pp 46-47. 
Australian Crime Commission Act 2002 (Cth), s 4(1) as amended by Families, 
Community Services and Indigenous Affairs and Other Legislation Amendment (Northern 
Territory National Emergency Response and Other Measures) Act 2007 (Cth), Sch 2: 
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disparity between the true nature of child abuse [including neglect] and 
violence issues in some Indigenous communities and what is officially 
known by government through the limited data currently available to it' .47 
The Humanitarian Impulse 
This section examines the humanitarian rhetoric employed by politicians 
when promoting particular forms of governance to address the perceived 
emergencies arising in relation to 'irregular' asylum seekers seeking 
protection in Australia and particular I ndigenous communities in the 
Northern Territory. Equally, Gilroy has observed that a feature of US 
strategic security objectives of the recent past is their projection through the 
benign and seductive language of humanitarianism- what he refers to as the 
strategy of recasting imperial power as an ethical force. 48 
Restoring Integrity to the Immigration System? 
Upon taking office in 2007, Labor sought to give effect to its pre-election 
commitment to a more humane treatment of protection seekers. In a bid to 
return integrity to the migration system after the punitive policies of the 
Howard era,49 'unjust' temporary protection visas (TPVs) were abolished,50 
N auru and Manus Island were closed for offshore processing and a new 
policy framework for immigration detention was announced.51 However, 
while detention (and processing) would no longer be outsourced to a third 
country, the alternative did not purport to bring 'irregular' asylum seekers 
fully within Australia either. Rather, mandatory detention remained in 
operation on a special offshore location - Christmas Island - as a deterrent 
to irregular migration. Supposedly, refugee determination inquiries were 
unconditioned by the Migration Act 1958 (Cth),52 with executive discretion 
reigning over legal obligations to respect basic tenets of legality and fairness. 
Another facet of Labor's ambivalent attempt to balance border security 
with more humane reception conditions for irregular maritime arrivals53 can 
be detected in the government's stringent anti-people smuggling law 
reforms. 54 Labor politicians attribute responsibility for increasing numbers of 
irregular arrivals, and the risks and tragic consequences associated with boat 
4] 
48 
49 
50 
51 
52 
53 
54 
'indigenous violence or child abuse' was included as a federally relevant crime for the 
purposes of the ACC' s jurisdiction. 
Senate Legal and Constitutional Legislation Committee (2009) Evidence to Budget 
Estimates Committee, 26 May, p 160 (John Lawler). 
Gilroy (2005), p 59. 
Evans (2008). 
Minister for Immigration and Citizenship (2008b ). 
Minister for Immigration and Citizenship (2008a). 
These matters were considered in PlaintiffM61/2010E v Conunonwealth; PlaintiffM69 
of2010 v Conunonwealth (2010) 272 ALR 14 (see below). 
See Millbank (2009); Crock (201 0). 
Anti-People Smuggling and Other Measures Act 2010 (Cth). 
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journeys from Indonesia, to evil people smugglers/5 rather than blaming 
asylum seekers. Paradoxically, this reasoning unites the state with vulnerable 
asylum seekers as eo-victims at the hands of organised criminal networks. In 
order to deter the trade in human (commercial) exploitation, anti-smuggling 
laws were consolidated and strengthened in 2010.56 
Typically, the popular gaze has been directed towards the vulnerability 
of the state in the face of the alleged deviancy ('queue-jumping') threat (to 
public health, security and social cohesion)57 and criminality ('illegals ') that 
irregular asylum seekers embody. Additionally, ethical arguments are 
deployed in public debates to validate past border control strategies and to 
obtain their recycling in the present (e.g. TPVs or offshore processing 
strategies in third countries).58 Accordingly, Howard's Pacific Strategy 
(reinvoked by conservatives of late) is remembered and represented as 
saving lives by deterring people from undertaking hazardous voyages.59 This 
particular reading of the deterrent 'value' of TPVs, excision of territory and 
mandatory detention offshore is (as I have suggested previously) overstated. 
Moreover, nostalgic views of the Pacific Strategy fail to explain adequately 
how interdiction at sea- one of the Pacific Strategy's essential components60 
- can be achieved without human costs. The strategy of intercepting and 
turning boats around has resulted in the deaths of asylum seekers and 
endangered Australian service personnel.61 Moreover, people returned to the 
processing 'queue' in Indonesia have little prospect of a swift, fair and 
effective resolution of their claim and status.62 
55 
56 
57 
58 
59 
60 
61 
62 
Craven (2009), p 12. 
See Senate Standing Committee on Legal and Constitutional Affairs (201 0), Ch 3, for 
views about the potentially net-widening effect of the new criminal offences, and 
criticisms that mandatory minimum sentences for people smugglers fail to accommodate 
the variable nature of operations. 
Current carceral practices imposed on asylum seekers reproduce prior forms of mandatory 
detention (for quarantine or internment) in which foreignness, enemy status, 
dangerousness and undesirability were conflated: Bashford and Strange (2002), p 511. 
The colonisation of refugee discourse by national security has been easily achieved 
because the public are accustomed to images of asylum seekers engaging in anti-social 
'criminal' behaviour within detention centres: Kampmark (2006), p 9. 
Ruddock (2011), p 12. 
Kenny (2010), p 12. 
Operation Relex (maritime interception at sea) was 'effective' insofar as it resulted in a 
number of vessels on the high seas being escorted back to Indonesian waters by Navy 
boats. 
Senate Select Committee on a Certain Maritime Incident (2002), para 2.74. 
The lack of durable solutions for asylum seekers in Indonesia is examined in Taylor and 
Rafferty-Brown (20 1 Oa, 201 Ob). 
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The Northern Territory Emergency Res ponse: Advancing the Human 
Rights of Indigenous Peoples ? 
Similar to Labor's rhetoric accompanying aspects of its migration reforms in 
February 2008, the Northern Territory Emergency Response was represented 
by the previous Coalition government as a protective, humanitarian 
initiative, ostensibly to address the grave and complex issue of 
comparatively high rates of child sexual abuse in Aboriginal communities 
and the physical vulnerability of women, and to promote the general welfare 
of Aboriginal communities. 6) Adverse reportage (discussed previously) 
nourished the view that particular Northern Territory communities were 
devoid of civilisation, and consequently ripe for a takeover by the federal 
government.64 Acting under the authority of section 122 of the Australian 
Constitution ('Territories Power'), the Commonwealth's intervention 
encompassed three substantive and two appropriation Acts.65 The 
unprecedented whole-of-government intervention was multifaceted, 
covering, inter alia, child health checks; prohibitions on alcohol and 
pornography; land tenure and housing reforms; social security quarantining; 
reforming community governance arrangements; and increased policing. The 
Northern Territory Emergency Response signified a reintensification of 
government control, management and surveillance over Aboriginal families 
and communities.66 
Projected through the seductive language of humanitarianism, the 
protection of children's rights was given overriding importance by the 
Commonwealth. Accordingly, the Northern Territory Emergency Response 
simply privileged particular rights, recognised in the UN Convention on the 
Rights of the Child,67 over others - including the prohibition on racial 
63 
64 
66 
67 
See Explanatory Memorandum, Families, Community Services and Indigenous Affairs 
and Other Legislation Amendment (Northern Territory National Emergency Response and 
Other Measures) Bill 2007 (Cth), p 2; and Explanatory Memorandum, Social Security and 
Other Legislation Amendment (Welfare Payment Reform) Bill 2007 (Cth), p 3. 
Humanitarianism has been advanced as a justification for intervention in sovereign states 
on the grounds that their ailing or incompetent national state has failed to live up to the 
levels of good practice that merit recognition as civilised: Gilroy (2005), p 60. 
There are striking similarities with European settlement, the 'colonial gaze' and the 
lawlessness of Australian colonisation: McQueen (20 1 0). 
Northern Territory National Emergency Response Act 2007 (Cth); Social Security and 
Other Legislation Amendment (Welfare Payment Reform) Act 2007 (Cth); Families, 
Community Services and Indigenous Affairs and other Legislation Amendment (Northern 
Territory National Emergency Response and other Measures) Act 2007 (Cth); 
Appropriation (Northern Territory National Emergency Response) Act (No 1) 2007-08 
(Cth); and Appropriation (Northern Territory National Emergency Response) Act (No 2) 
2007-08 (Cth). 
See Billings (2009), where the author examines the commonalities between the Northern 
Territory Emergency Response and past protectionist and assimilationist policies and 
instrumentalities; see also below, at n 123 and associated text. 
Convention on the Rights of the Child (adopted 20 November 1989, entered into force 
2 September 1990) 1577 UNTS 3. 
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discrimination and the basic principle of equality before the law.68 
Consequently, the legislation was accompanied by the suspension of Part II 
of the Racial Discrimination Act 1 9 75 (Cth) (and analogous legislation in 
the Northern Territory and Queensland).69 The Commonwealth deemed this 
necessary in order that measures could be implemented without delay and 
uncertainty. 70 
Counter-claims that the Northern Territory Emergency Response had 
cynically relied upon the emotional capital of children's vulnerabilities to 
serve ideological agendas barely registered with the public and were swiftly 
rebuffed by Howard: 'I'd simply say to all of my critics, what is more 
important, protecting vulnerable children or debating political theory?'71 
Another line of criticism centred on the timing of the emergency response. 
Marion Scrymgour, an Indigenous Northern Territory politician, said it 
would go down in history as 'the black kids' Tampa', suggesting that, like 
the interdiction of the MV Tamp a in 2001, it was calculated to garner 
electoral success. 72 
Social Memories, Nostalgia and the Exclusion of Others 
This section takes up issues raised by sociologist Paul Gilroy, as well as 
Svetlana Boym in her interdisciplinary work, concerning the ambivalent and 
often contradictory nature of social memory in colonised states. In particular, 
I consider how social memories have influenced the regulation of 'irregular' 
asylum seekers and the creation and administration of the Northern Territory 
Emergency Response. This analysis entails an evaluation of the role of 
nostalgia on the shaping of migration controls and legal reforms affecting 
Indigenous peoples; to that end, I begin by explaining the modalities of 
nostalgia. 
The Moda/ities of Nostalgia 
Social memory may be established and maintained through diverse forms, 
including political acts of commemoration, heritage sites, visual arts, the 
68 
69 
70 
7! 
72 
See Human Rights Law Resource Centre (2009a), which details several complaints about 
the Northern Territory Emergency Response in view of international law prohibitions on 
racial discrimination. 
Northern Territory National Emergency Response Act 2007 (Cth), ss 132-33; Families, 
Community Services and Indigenous Affairs and Other Legislation Amendment (Northern 
Territory National Emergency Response and Other Measures) Act 2007 (Cth), ss 4-5; 
Social Security and other Legislation Amendment (Welfare Payment Reform) Act 2007 
(Cth), ss 4-6. Northern Territory and Queensland anti-discrimination laws were suspended 
via the Social Security and Other Legislation Amendment (Welfare Payment Reform) Act 
2007 (Cth), ss 5(2), (3). 
Senate Standing Committee on Legal and Constitutional Affairs (2007), p 15. 
Stringer (2007), para 4, citing Howard (2007); see also Watson (2009), p 52 for a critique 
of the ideological underpinning of the Northern Territory Emergency Response. 
Powell (2007), p I 0; Martiniello (2007). 
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media and law-making institutions. 73 Social memory may arise and b e  
preserved through, inter alia, historians'  assessments, oral histories, 
traditions and nostalgia: 
Nostalgia has been closely linked with the notion of collective, social 
or cultural memory as a way of attempting to explain how memories 
are generated, altered, shared and legitimated within particular socio­
cultural environments. 74 
Nostalgia covers a range of ways of orienting to and engaging with the 
past. Traditionally regarded as a condition (homesickness) , it has become 
commonly associated with a reaction : a sense of loss, of yearning for a world 
or for a way of life from which one has been irrevocably severed, a 
sentimental fondness for the cultures and values of bygone eras - often of 
one's own childhood.75 Nostalgia may mean the prioritisation of positive 
accounts of the past to the exclusion of less than romantic aspects of 
experience, producing 'a distorted public version of a particular historical 
period or social formation in the past' . 76 Boym has characterised it as both a 
longing or yearning for a different time and ' rebellion against the modern 
idea of the time' . 77 Therefore, nostalgia b ears a double structure, a twin 
evocation of emotion and po litics agency . In its ideological formation, 
nostalgia may function as a guide to refashioning the future. Nostalgia can 
be seen 'as a means of taking one' s  bearings for the road ahead in the 
uncertainties [and insecurities] of the present' .78 
Social Memories, Au tonomous Arrivals and the Heritage of Border 
Control 
Social memories about Australia's  record of ' generous' treatment of the 
forcibly displaced tend to be selective, focusing on ojj�hore refugee 
resettlement (as opposed to the reception, onshore, of asylum seekers who 
are rarely referenced in such official narratives about the past) . 79 Nicholls 
points to the absence of a pol icy-making mythology of sheltering emigres 
and the oppressed in contrast to England, the United States and Canada.80 
Australia's preferred mode of choosing who and how to resettle forced 
migrants and its approach to international treaty-making relating to 
73 
74 
75 
76 
77 
78 
79 
so 
On the relationships between law and memory see, for example, Savelsberg and King 
(2007). 
Pickering and Keightley (2006), p 922. 
See Starobinski and Kemp ( 1 966); Camp bell (201 0).  
Pickering and Keightley (2006), p 922 . 
Boym (2002), p xv . 
Pickering and Keightley (2006), p 92 1 .  
Birrell refers to a 'heritage of control that has shaped Australia ' s  immigration policies and 
the Australian' s  conception of themselves as a nation ' :  Birrell ( 1 9 94 ), p 106. 
Nicholls (1 998), p 72. 
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refugees/asylum (discussed below) reveal how irregular man tune arrivals 
' are sharply at odds with traditional understandings and expectations relating 
to immigration control' . 81 This section examines how successive Australian 
governments have promoted an idealised public version of history that has 
both overlooked certain histories and often excluded the less than romantic 
aspects of its migration policies. The absence of an informed historical 
narrative informing these social memories means the lessons of the past have 
not figured prominently in contemporary law and policy debates about 
irregular maritime arrivals. 
The Commonwealth ' s  wil l ingness to accept a quota of European Jews 
as refugees in 1 938 was a breakthrough in federal immigration policy .82 
However, Australia' s post-war agreement with the International Refugee 
Organisation to accep t  an annual quota of disp laced persons (which resulted 
in the resettlement of over 1 70,000 refugees between 1 947 and 1954), 
contrary to government assertions, was discriminatory: Jews were excluded 
initially, skilled migrants were carefully selected and certain nationalities, 
such as the ' Beautiful Balts ' ,  were preferred . The preference for European 
over non-European ' others ' continued to be reflected in refugee admissions 
into the 1 960s. 83 
The historian Klaus Neumann has pointed to Australia' s  obj ections , 
post-war, to a 'right to seek and be granted asylum ' contained in the original 
draft of Article 1 4  of the Universal Declaration of Human Rights 1 948 ,84 and 
the Commonwealth ' s  reluctance to vote in favour of the UN Declaration on 
Territorial Asy lum 1 96785 b ecause o f  its perceived inroad s into national 
sovereignty. 86 He also suggests that the dichotomy of good and bad refugees 
today is congruent with popular sentiments of the late 1 940s : 
8 1  
82 
83 
84 
85 
86 
Then, as now, p oliticians distinguished b etween good (' genu ine ') and 
bad refugees. The b ad refugees - Asians who had sought refuge in 
Australia during World War II - were targeted by the Labor 
government's Refugee Removal Act 1 949. The good refugees -
blonde and blu e-eyed displaced persons from Lithuania, L atvia and 
Estonia - were welcomed with open arms. Then, as now, some of 
those who would now be classified as refugees, Jewish survivors of 
the Nazi concentration camps, jumped the queue, as it were, and 
came to Australia in privately chartered ships rather than courtesy of 
the IRO, the International Refugee Organisation. Then, as now, 
Crock and Saul (2002), p 20 . 
McMaster (2002), p 42.  
McMaster (2002), p 44.  
Adopted by the UN General Assembly on 10 December 1 948,  UNGA resolution 
2 1 7  A(III). 
Adopted by the UN General Assembly on 1 4  December 1 967;  UNGA resolution 
23 1 2(XXU). 
Neumann (20 1 0b). 
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agitation against those boat people was informed by racist 
sentiment. 87 
Contingencies put in place by Labor Prime Minister Gough Whitlam to 
deal with anticipated boat arrivals in May 1 975 are revealing, insofar as the 
option of stopping refugee boats entering Australian waters was discounted 
because of international legal obligations and anticipated public opinion in 
favour of Vietnamese asylum seekers. 88 Nonetheless,  both Whitlam and the 
subsequent Fraser Liberal government viewed the independent arrival of 
Vietnamese boat people as problematic . It was perceived as unorthodox by 
the government and at odds with fundamental beliefs ab out immigration 
policy.89 Neumann 's  analysis of this era supports his thesis that relevant 
histories are ignored in policy-making and political debates about 
imm igration and refugees. He observes that by the mid- 1970s, the arrival of 
boat people was not unprecedented, pointing to West Papuans who had fled 
to the Australian territory of Papua New Guinea between 1963 and 1 97 3 ,  
and to the direct arrival o f  West Papuan refugees in Australia in 1 96 9 .  H e  
also cites the existence o f  an asylum policy, from 1 9 56,  governing protection 
requests from diplomats and Eastern European sportspeople, among otbers.90 
Neumann ' s  historical analysis of policy-making enables 'us to recognize the 
fact that for public policy-makers there was, and there remains,  an important 
difference between those who come to seek asylum, and those who are 
invited to come here to enjoy asylum' . 9 1  
On occasion, the federal government has ' so ld '  certain groups - such as 
the Indochinese during the late 1970s and 1 9 80s and Kosovar refugees in 
1999 - to the Australian public as acceptable, as part of a humanitarian 
mission.92 S ignificantly, admittance of these groups was on the government' s 
tenns.93 No such marketing has occurred in relation to the reception of 
uninvited Afghan, Iraqi and Sri Lankan asylum seekers flee ing to Australia 
recently . Indeed, the tone of the debate around these arrivals has taken us 
back 50 years according to former Prime Minister Malcolm Fraser, who 
blames politicians for generating a sense of crisis .94 
Nicholls' view that it is ' difficu lt for an appreciation of the importance 
of asylum to emerge, whatever the scope of the asylum seeker issue 
8 7  
88 
89 
90 
9 1  
92 
93 
94 
Neumann (2010a), p 4. 
Neumann (2009), p 49 . 
Hawke represented the later arrivals of Cambodian boat people in 1989 as queue jumpers : 
McMaster (2002), p 57. 
Neumann (2009), pp 5 1 -52. See also Palmer (2008). 
Neumann (20 1 0a). 
Carr (201  0), p 4. 
Contrary to popular myths, few Vietnamese refugees arrived uninvited - just over 2000 -
whereas the majority of the 90,000 Vietnamese refugees who came to Australia by the 
mid- 1 980s were resettled from offshore camps in South-East Asia: Farouque (2006), p 6. 
Nicholson (20 1 1 ), p 6. 
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internationally ' , 9 5  is readily comprehensible when v iewed in this light. 
Deciding who comes to Australia and the circumstances in which they come, 
and ' stopping the boats ' ,  constitutes political rhetoric underpinned by a 
desire to restore state sovereignty (control) over admissions to its territory. 
Therefore, reopening Nauru ' s  processing centre and reintroducing TPVs 
would, in the estimation of some conservatives, reconstitute the integrity of 
border controls and mark a humane return to the not-so-distant past. This is 
because the Pacific Strategy is remembered in public political debates as 
offering a proven solution to the current cris is . 96 For other politicians and 
public figures, this account is less reassuring because it overlooks the fact 
that particular elements of the strategy - notably TPV s - did not deter 
asylum s eekers previous ly, and it requires a w ilful bout of political amn esia 
to ignore the deleterious aspects and legacies of those policies .  97 Either 
recycling or 'refreshing' o ffshore processing strateg ies,  in Nauru, Manus 
Island (PNG) or East Timor, for example, will ' send us back to a future 
where vulnerab le people seeking our help are cast into indefinite exile with 
the knowledge that many will be crushed in the process ' . 98 There appears to 
be no reasonable prospect of revisiting offshore processing on either Nauru 
or Manus Island as a policy ' solution '  to the issue of irregular maritime 
arrivals, in the absence of amendments to the Migration Act 1 958 (Cth) . This 
stems from the decision in Ml0/201 1 v Min ister for Imm igration and 
Ci tizensh ip; M1 06 of 201 1 v Min ister for Jmmigration/9 a decision which 
halted the proposed Malaysian Solution: the bilateral, non-binding, transfer 
arrangement between Australia and Malaysia whereby 8 00 asylum seekers 
in Australia were to be exchanged for 4000 refugees in Malaysia awaiting 
resettlement. 1 00 If past experience is a reliab le indicator, the subjects of the 
Malaysian swap deal would have been left in limbo without a dignified 
existence and the prospect of a durable solution in Malaysia, and barred 
from the prospect of resettlement in Australia. 
' Administrative discretion was the hallmark of migration law in 
Australia from its inception in 1 90 1  continuously until 1 9 8 9 ' , 1 01 and the 
admin istrative processing regime on Christmas Island, empl oyed from mid-
2008, reflects continuity w ith that period.  It also gestures to the recent p ast 
95 
96 
97 
98 
99 
1 00 
101 
Nicholls ( 1 998),  p 72 .  
K.leist has referred to the past  of ' governmental memories' to  refer to s ituations in which 
the previous actions and policies of government serve as a backdrop to evaluate current 
situations and to legitimise political objectives: Kleist (2009), p 94.  
For example, Marston (2003);  HREOC (2004); Glendenning et al (2 004 , 2006). 
Manne (2 0 1 0), p 1 7 .  Kleist labels these 'universal memories' because they point out the 
universal rights of individuals according to which refugees/asylum seekers are to be 
treated as humans: Kleist (2009), p 96.  
M70/20 1 1  v Minister for Immigration and Citizenship; M 1 06 of 20 1 1  v Minister for 
Immigration [20 1 1 ]  HCA 3 2 .  
Prime Minister o f  Australia, Prime Minister o f  Malaysia (20 1 1 ); and see Taylor (20 1 1 )  for 
a critique of the 'Malaysian Solution ' .  
Gaegler (2 0 1 0), p 9 3 .  
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in th e way that the MV Tampa crises was governed, by purporting to operate 
outside of administrative laws established to give effect to Australia's  
international refugee law obligations. 102 Recall  th at the interception of the 
MV Tampa subj ected asylum seekers to the coercive, militaristic force of the 
state. S imultaneously, the state (executive) separated the interdictees from 
any legal entitlements checking public power. In that instance, the Full Court 
of the Federal Court of Australia upheld the government' s  claim that its 
action was authorised under constitutional (executive) powers. 103 The legal 
possibility of detention under, and in accordance with, the Migration Act 
1958 (Cth), coexisting with a non-statutory - discretionary - scheme for 
conducting refugee status assessments on Christmas Island, was considered 
by the H igh Court in Plaint �[{ M61/20JOE v Commonwealth; M69 v 
Commonwealth '04 (see below) . 
The Northern Territory Emergency Res ponse: An Appeal to and/or 
Embodiment of Things 'Retro '? 
The contradictory impulses informing border protection and asylum policies, 
canvassed above, that reveal ambivalence about the past and its legacies can 
also be detected in the 'retro ' ideas and administrative paternalism of the 
Northern Territory Emergency Response . ' 05 Initially conceived as a response 
to the Ampe Akelyernemane Meke Mekarle, 'Lit tle Children are Sacred ' 
report, the Northern Territory Emergency Response was not an intervention 
conducted by child protection authorities; rather, it was an whole-of­
government attempt to ostensibly rebuild and regenerate communities 
enduring socio-economic problems. The Northern Territory Emergency 
Response was represented as a benign intervention, designed to improve the 
conditions in particular communities and the character of community 
residents, so that they could enjoy their basic r ights and freedoms, and 
contribute to and benefit from mainstream society. However, the approach 
signalled a diminution in Aboriginal people's  control over their own lives 
and land, w ith a corresponding acquisition of power by the Commonwealth 
across a range of regulatory fields and social institutions. 106 In so doing, the 
Coalition government was (again) rebelling against the policies pursued 
from the mid- 1 970s (the era of self-managementY07 and signalling 
dissatisfaction with as sociated outcomes for Indigenous people . These 
102 
103 
104 
10.1 
1 06 
107 
Judicial responses to legislative attempts to limit asylum seekers' access to the courts are 
well documented - for example, Beaton-Wells (2005); Guy and Hocking (2008); O'Brien 
(20 1 0). 
Ruddock v Vadarlis (MY Tampa case) (200 1 )  1 1 0 FCR 49 1 .  
Plaintiff M6 1 120 1 0E v Commonwealth; M69 v Commonwealth (20 1 0) 272 ALR 14. 
By 'retro ' ,  I mean principles and s tyles of government that mimic the past. 
The Northern Territory Emergency Response has been critiqued as an instance of 
' governing through crime ' :  see Anthony (20 1 0). 
Dodson (2006), p 1 7  refers to 'self-administration', claiming self-determination has never 
been tested in Aus tralia, accordingly, it cannot be deemed a failure. 
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policies had sought to take account of cultural difference in Australian 
society, restore a degree of political and administrativ e autonomy to 
Indigenous peoples and recognise collective rights and traditional law.  
However, the Ho ward government was encouraged to break with recent 
h istory by several public intellectuals because the socio-economic status of 
Indigenous people had worsened during the ' progressive' era. The l iberal 
consensus on Indigenous policy-making that had persisted since the 1 970s 
was, seemingly, at an end; 1 08 that era was perceived and portrayed as a failed 
experiment . '09 
Among those expressing frustrations with the effects of law and policy , 
and what they deemed insufficiently nuanced accounts about Aboriginal­
settler relations, were Indigenous leader Noel Pearson and anthropologist 
Peter Sutton. The latter, writing in 200 1 , observed: 
What may be needed is a break from history . One useful departure 
would be a refusal to confuse self-modernisation . . . with defunct 
policies of coercive assimilation. '  1 10 
Sutton h as argued that it was the naiv ety o f  progressive, rights-oriented 
p olitics emerging in the 1 970s that contributed to social decline in Wik 
communities in North Queensland, and was responsible for the failure to 
address communal violence and the neglect and abuse of women and 
children in these communities . ' ' '  Sutton has advocated pragmatic action 
unconditioned by a normative human rights framework that purportedly 
offers only theoretical assistance to Indigenous Australians . ' ' 2 Broadly within 
the same constellation of views, Noel Pearson has advocated radical reforms 
to end community dysfunction, interpreting ' the problems of Indigenous 
communities not only as symptoms of dispossession and racism, but also as 
the result of a social norms deficit' . 1 1 3 This deficit, it is argued, originated 
from the ' self-management' era in some Indigenous communities . ' '4 
Aspects of the social welfare refonns implemented in prescribed parts 
of the Northern Territory can be traced to the ideas of Pearson and the Cape 
York Institute. Pearson cons idered that ' progressiv e' government support 
services in remote communities had resulted in p assive welfare dependence. 
In his view, more than coordinated service delivery was needed to rescue 
1 08 
1 09 
1 1 0 
I l l  
1 1 2 
1 13 
1 14 
Sutton (2009), p 3 3 .  Cf Povinelli (20 1 0), pp 2 8-2 9, who queries the existence of a liberal 
consensus. 
Hughes and Wann (2005), p 2; Johns (2008), p 7 3 .  
Sutton (20 0 1 ), p 9 .  Cf Calma (2008), p 4 ,  cautioning against change 'without looking back 
over your shoulder and considering where you have been, and what has worked, and what 
has been the source of the problems faced to date ' .  
Sutton (2008), p 2; Cf Lattas and Morris (20 1 0), p 6 1 .  
Cf Calma (20 1 0). 
Cape York Institute for Po licy and Leadership (2007b ),  p 2 5 .  
Cape York Institute for Policy and Leadership (2007a), p 20. Cf Cronin (2007), pp 1 76, 
1 86,  1 92 ,  which links dependency to the historical containment of lndigenous peoples.  
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people from entrenched poverty and social dysfunction. 1 1 5  Other policy 
innovations introduced as part of the Northern Territory Emergency 
Response were consistent w ith individualist views espoused by the 
influential development economist Helen Hughes. 1 1 6  For example, Hughes 
was in favour of limiting communal land tenure on the ground that private 
land ownership would contribute to better child p rotection. 
Additionally, the government's w illingness to adopt a p articular 
'paternal '  approach to address socio-economic disadvantage can be 
connected to more benign and comforting versions of Aboriginal-settler 
history evident in 'new right' historical thinking. 1 1 7 In particular, this 
counter-revisionism questioned histories of (violent) settlement, and the 
scale of family break-up during the assimilation era, against the view 
documented in the Sto len Generations report. l ! 8  Against this, Irene Watson 
has countered : ' We have no remembrance shrine in this country that 
recognises the demise of Aboriginal p eoples in our own territory. Instead, 
we have a mass denial that it even happened. ' 1 1 9 The amb ivalence of some 
public intellectuals about p ast wrongdoing informed Howard ' s  national 
narrative and colonial h is tory ' s  place within it, and bore significant 
impl ications for the shaping of law and policy affecting Indigenous 
peoples . 120 Emp loying historical interpretations in the service of nostalgia, 
Howard opined : 'I believe the balance sheet of Australian history is a very 
generou s and very benign one. I think we have been too apologetic about our 
history in the p ast . ' 1 2 1  The counter -revisionist historiography accorded more 
with the accounts prevailing when Howard and other senior conservative 
politicians were educated. It also d ovetailed with a nostalgic vision of a 
homogeneous Australian nation. As Anna Haebich has suggested : 
1 1 5  
J 1 6 
1 1 7 
l i S  
1 1 9  
1 20 
12 1  
1 22 
[N]ostalgia for an assimilated nation still haunts public debate on 
national identity and nationhood, as well as related issues of race, 
ethnicity, indigenous rights and immigration . . .  Nostalgic memories 
peddle solut ions for cmTent issues or camouflage unpalatable 
political agendas. 1 22 
Pearson (2000) . 
Hughes (2007); Cf Rowse (2007). 
Manne (200 1 ) . 
HREOC ( 1 997). Cf Pearson (2008), p 1 1 , claiming that the HREOC report does not 
present a defensible view o f  complex histories. 
Watson (2007a), p 29. 
See generally McNamara (2004). 
Howard drew the 'balance sheet' idea from historian Geoffrey Blainey: Macintyre and 
Clark (2003), pp 1 28-3 2 .  
Haebich (2007); B irch (2007), p 1 1 0. Birch refers to 'a narrative of white nostalgia ' l e d  by 
John Howard, produced by regret for the passing of the assimilation policies and the 
failure of AO Neville ' s  fetish for racial purity. 
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While conservative politicians  today may stil l  be in the thrall of the 
imagery of the 1 950s (the promotion of an ass imilated nation), as Haebich 
claims, this ' homey' idea of Australia and as sociated laws and 
administration is v iewed with hostility and apprehension by others. For 
example, Laris sa Behrendt offered the following, portentous,  critique of the 
philosophy and methodology of the Howard government 's  'practical 
reconciliation '  agenda, prior to the Northern Territory Emergency Response: 
[This is] not a new ideology but a throwback to the paternalistic days 
when Welfare Boards and Aboriginal Protection Boards dictated the 
lives of Aboriginal people and their children. It is an ideology that 
has been used in the past, did not work then and has not only been 
rejected by Indigenous people but has left a lasting legacy of 
disadvantage, trauma and family breakdown that is still plaguing 
Indigenous communities and Indigenous families today. m 
The appeal to ideas, imaginings and practices of the past (the ' retro ')  
has been criticised by s everal scholars, who have argued that the Northern 
Territory Emergency Response laws and administration resembled past 
paternalism, marking the restoration of assimilation :  1 24 
The current emergency response laws are the contemporary 
representation of earlier colonial laws and protectionist policies of the 
Aborigines Acts, and . . .  these (now repealed) laws were in their time 
of operation also characterised as being of benefit to Aboriginal 
peoples [citation omitted] . 1 25 
At the centre of the controversy over the Northern Territory Emergency 
Response has b een : the removal of legal protections against racial 
discrimination ; a denial of administrative justice ( ' merits review ') in a 
variety of decis ion-making contexts; the compulsory management of social 
security payments ;  and the acquisition of land and property interests . 
Mirroring past inequities, the exclusion of legal protections under the Racial 
Discrimination Act 19 75 (Cth) engendered feelings of despair by marking 
out Aboriginal communities as less worthy of the legislative protections 
enjoyed by all other Australians . '26 As Justice Kirby cautioned in Wurridjal v 
Commonwealth : 
1 23 
1 24 
1 25 
1 26 
History, and not only ancient history, teaches that there are many 
dangers in enacting special laws that target people of a particular race 
Behrendt (2003), p 1 3 6 .  
Behrendt (2007), p 1 8 ; Dodson (2007), p 28; Haebich (2008). 
Watson (2009), p 47. 
Northern Territory Emergency Response Taskforce (2008), p 35, quoting the Australian 
Indigenous Doctors Associati on. 
292 GRIFFITH LA W REVIEW (201 1) VOL 20 No 2 
and disadvantage their rights to liberty, property and other 
entitlements by reference to that criterion .  127 
The retro-patemalism - indeed, the double standards - that 
characterised aspects of the Northern Territory Emergency Response is 
evidenced by the use of income management for social security recipients in 
prescribed areas . This device w as employed to ensure social security 
payments were directed to meeting the priority needs of the welfare payment 
recipient and their partner/dependants. 1 28 This differentiated, race-based 
scheme of social security implemented through the Northern Territory 
Emergency Response (income management) must be viewed in relation to 
Indigenous people' s  exclusion from mainstream social security s chemes 
historical ly . 1 29 Only in 1 966 were all  discriminatory restrictions on social 
security l ifted;  the acquisition of these rights symbolised progress towards 
equal rights and greater inclusion . 1 30 Thalia Anthony has concluded that the 
impact of managing social security is ' to return Indigenous people to an era 
where they fell into a legal void - where Indigenous people were both 
denied common citizenship rights and disempowered from self-governance 
o f  their communities ' . 1 3 1  
The neo-colonialism o f  the Northern Territory Emergency Response132 
has revived co llective memories of past injustices for some groups of 
Indigenous peoples .  Subj ects of the Northern Territory Emergency Response 
referred to feelings of shame, humiliation and loss of dignity 133 characteristic 
of an epoch when the state controlled ' every aspect of the life of any person 
of Aboriginal descent targeted for s tate "care" ' . 1 34 
For some Aboriginal p eople, the welfare law reforms, which entailed 
the restoration of bureaucratic controls over them and the denial of equal 
rights, marked the 'return to the ration day s '  . 1 35 The loss of autonomy 
reminded o lder generations in prescribed communities o f  their lack of 
agency during most of the twentieth century : ' For old people the 
intervention is  bringing up bad memories of the past, the old days, the ration 
1 27 
1 2 8  
129 
1 30 
1 3 1  
1 3 2  
1 3 3  
134 
13 5  
Wurridjal v Commonwealth (2009) 237 CLR 3 09 at 3 9 3 .  
Space precludes a detailed discussion of the social security measures; see further Billings 
(20 1 Ob). 
Chesterrnan (200 1) ,  p 27. 
The Social Security Act 1 966 (Cth), s 29 extended benefit entitlements to all tndigenous 
people. 
Anthony (2009), p 44. Also see Billings (2009), which explores how 
protectionist/assimilationist era instmments moderated Aboriginal people ' s  control over 
their earnings and property (p 34). 
Stringer (2007), para 7 .  
Northern Territory Emergency Response Taskforce (2008),  pp 7-8 ; Webb (2008). 
Kidd (2003), referring to the period 1 897-1 972 . 
Gibson (2009) . 
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days, the dog tag days and the mission days. ' 136 So comparisons were drawn 
between the long queues at Centrelink for the purposes of accessing 
quarantined welfare payments and the queues for station rations in the past. 
The BasicsCard (a pin-protected debit card that stored quarantined welfare 
payments for expenditure on essential items at approved stores and 
b usinesses) served as a marker of difference, resembling the ' dog-tag' 
system of the Northern Territory Welfare Board. 137 Blanket income 
management for persons living in prescribed areas, without their consent or 
any process by which to demonstrate that they were in fact ' responsible' 
caregivers and income managers, was the cause of widespread 
disillusionment, resentment and anger. 138 The Commonwealth Ombudsman 
reported that people experienced feelings of humiliation and overt racism 
because of the difficulties associated with acquiring and using the 
BasicsCard to access quarantined funds. 139 
The Apology to Australia 's Indigenous Peoples 
Six months after the enactment of the emergency response laws, Prime 
Minister Rudd, on behalf of the federal parliament, apologised for the 
exceptional laws and pol icies of successive parliaments that had inflicted 
suffering, grief and loss on Indigenous peoples, and especially for the 
mistreatment of the Stolen Generations. 140 In so doing, he publicly 
confronted the bleak past, denoting a historical consc iousness regarding 
previous wrongdoing. This act of commemoration, about the legacies of the 
civilising mission of the state, co-existed with the ongoing race-based 
emergency response to social problems in the Northern Territory introduced 
under the Howard government. Recall that this extraordinary intervention 
was activated partly by nostalgia for an assimilated nation and a sanitised 
history of the legacies of the colonial project and its associated 
instrumentalities. 1 41 Mohr claims that 'offering an apology without 
addressing any of the concerns over the Intervention . . .  betrays a lack of 
1 36 
1 37 
138 
1 39 
1 40 
1 4 1  
' Statement from Women at PAPA Meeting',  29 September 2008 
<bttp://rollbacktheintervention.wordpress.com/statements>. However, drawing on aspects 
of missionary times to counter present problems has been supported by community elders 
in Cape York, who have advocated a return to mission-type homes - institutional care - in 
order to respond to the crisis in child welfare: van Tiggelen (2008), p 8.  
The so-called ' dog-tag' system of the 1 930s required each Aboriginal person in the 
Darwin district to wear a numbered bronze disc to facilitate their medical supervision and 
restrict their movements: Austin ( 1 997), p 278 .  
Northern Territory Emergency Response Taskforce (2008), p 20.  
Commonwealth Ombudsman (2008), pp 100- 1 ;  Commonwealth Ombudsman (2 009) , 
p 96. 
Prime Minister of Australia (2008); Reilly (2009) observes that there was no reflection on 
the nature of government p ower or the extent of the state ' s  sovereignty. 
Gilroy notes that tales of colonial brutality cannot capture the complexity of imperial 
affairs, but ' they tend to get overlooked because a s anitized history of the imperial proj ect 
is required by those who wish to bring it back ' :  Gilroy (2005), p 4 8 .  
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attention to the very concerns that led to the Apo logy in the first p lace ' . 142 
Federal parliament' s new page in the history of the continent was marked by 
the endurance of 'prescribed' spaces characterised by juridical 
exceptionalism. Like their historical counterparts and contemporary 
affiliates, such spaces can be linked to colonisation . 1 43 
The Present State of Juridic a l  Exceptionalism 
Like th e generic enemies, the invisible prison inmates, and all other 
shadowy ' third things ' that race thinking lodges between animal and 
human, their [the natives] lives are best administered under the 
flexible govern ance produced by special emergency rules and 
exceptional or martial laws. [citation omitted] 1 44 
Christmas Island and the Processing of Asylum Seekers 
While emphasising a departure from the harsh policies of the Howard 
government era, Labor continued w ith its predecessor's  tvvo-tiered approach 
to the process ing of asylum seekers b ased upon their mode of arrival . 
Consequently , the policies of exc ision (whereby offshore i slands are 
removed from the ' migration zone' )  and offshore processing, in conjunction 
with detention, sustained a zone of exception for certain types of asylum 
seekers - the irregular maritime arrivals . 145 A system of ' non-statutory ' 
administrative proces sing on Christmas Island was used from 2008 . 1 46 This 
site is significant : it is a remote location, like the quarantine stations, 
immigration centres and internment camps of the past. 1 47 However, unlike 
other exceptional ' non-places ' ,  its location, beyond the fringes of the 
continent has not put it beyond our collective social memory, primarily due 
to the shipwreck and drowning of many asylum seekers just off the island in 
December 201 0  (and subsequent coronial inquest), a serious of disturbances 
and detainee protests, and a well-publicised High C ourt legal challenge 
against the administrative scheme for processing refugee protection claims .  
In Plaint(ff M611201 OE v Commonwealth; M69 v Commonwealth, 
irregular maritime arrivals seeking protection from alleged persecution in Sri 
Lanka invoked the original jurisdiction of the High Court of Australia. 1 48 
They contended, inter alia, that they had been denied natural justice, and 
142 
143 
144 
145 
146 
147 
148 
Mohr (2009), p 1 6 . 
Moreton-Robinson (2009), p 6 1 . 
Gilroy (2005), p 1 1 . 
' By institutionalizing a discriminatory stance toward unauthorized boat arrivals, the 
Australian Government creates and main tains the Aus tralian nation-state as a state of 
exception with regard to certain subjectivities . '  (Prem Kumar and Grundy-Warr (2004), 
p 48) . 
Minister for Immigration and Citizenship (2008c). 
Bashford and Strange (2002), p 5 1 3 .  
Statutory judicial review before the Federal Court of Australia was barred: Migration Act 
1 958 (Cth), s 494AA( l ) .  
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that decision-makers had erred by not considering themselves bound by the 
relevant provisions in the Migration Act 1 958 (Cth) and associated case law. 
The plaintiffs were detained on Christmas Island pursuant to sub-section 
1 89(3) of the Migration A ct 1 958 (Cth). In this situation detention is lawful  
until such time as the person i s  removed or  granted a visa. 1 49 By operation of 
section 46A( 1 ), 1 50 the p laintiffs were barred from lodging a val id protection 
visa application because they were offshore entrants who were 'unlawful 
non-citizens' . Accordingly, the Migration Act 1 958 (Cth) was not formally 
' engaged' for the purposes of regulating a protection visa application. 
Occupying the void created by the work of section 46A( 1 )  was 
ostensibly a non-statutory process. The Commonwealth contended that the 
process was authorised by executive power pursuant to section 6 1  of the 
Constitution. 1 5 1  Consequently, the Migration A ct 1958 (Cth), regulations and 
associated case law were relegated to the status of policy, which purportedly 
functioned as a guide for decision-makers . 1 52 The ' Refugee Status 
Assessment' (RSA) was undertaken by Immigration Department officials, 
with Independent Merits Review (IMR) provided through private 
contractors. These processes had yielded negative determinations for each 
plaintiff. Accordingly , the minister did not proceed to use his (personal and 
non-compellable) powers under section 46A(2) to disapply section 46A( l )  
(ie ' lift the bar' on a valid visa application for an offshore entry person) . 
Consequently, the minister ' s  power under section 1 95A of the Migration A ct 
to grant a particular visa to an unlawful non-citizen, detained in an excised 
offshore p lace, was not enlivened either. 
The Commonwealth' s  contention that the inquiries (that necessarily 
prolonged the p laintiffs  detention) were not governed by statute gave rise to 
a critical tension : ' how could continued detention under the Migration Act 
be lawful  if what prolongs the detention (inquiries into eligibility for refugee 
149 
150 
1 5 1  
1 52 
Migration Act 1 958 (Cth), s 1 96 ( 1 ) .  
Section 46A was inserted b y  the Migration Amendment (Excision from Migration Zone) 
A ct 2001 (Cth), s 3 ,  Sched 1 ,  item 4, one of six Acts passed in the wake of the MV Tampa 
interdiction affair that altered how Australia gave effect to its international refugee law 
obligations. 
The C onunonwealth successfully conjured up powers under section 6 1  to support its 
excep tional actions in relation to the MV Tampa case (200 1 )  1 1 0 FCR 49 1 ;  see, generally, 
Mathew (2002); Taylor (2005).  
The withdrawal of statutory procedures governing refugee status d eterminations for those 
on Christmas Island did not result in decision-makers operating in a normative void, 
although the Commonwealth argued that there was no obligation to afford procedural 
fairness to the protection seekers and there was no role for the Refugee Review Tribunal. 
The norms that were said to frame and inform the refugee status assessment process were 
located in two procedural manuals, the Refugee Status Assessment Procedures Manual 
and Guidelines for the Independent Merits Review of Refugee Status Assessmen ts, and 
were modelled on the onshore protection visa procedures : Plaintiff M61!2010E v 
Commonwealth, M69 v Common wealth 2 0 1 0 )  272 ALR 1 4  at24-25.  
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status) has no statutory footing?' 153 The unattractive proposition at the heart 
of the government's  case was that ' a  statutory power to detain a person 
pennits continuation of that detention at the unconstrained discretion of the 
Executive '  . 1 54 
The legal obligation on an immigration officer to bring an unlawful 
non-citizen ' s  detention to an end (by removing that person as soon as 
reasonably practicab le) 1 55 was in abeyance for as long as there remained a 
reasonable possib ility of non-compellable ministerial p ower being exercised 
under section 46A or 1 95A of the Migration Act 1958 (Cth) .  This constituted 
an uncertain basis for determining the legality of detention, and their 
Honours considered that it was open to them to find an alternative 
construction of the relevant provisions. The court resolved the tension by 
characterising the decision to conduct RSA and IMR inquiries as steps taken 
under and for the purposes of the Migration Act 1 9  58 (Cth ). The minister 
was deemed to have begun the task of considering whether to exercise 
personal statutory power through the inquiry processes that he h ad 
established and announced in July 200 8 . 156 Furthermore, the continued 
detention of an offshore entry person, pending inquiries into refugee status, 
was lawful only because the relevant assessment and review were directed to 
whether section 46A or 1 9 5A powers could or should be exercised. Having 
established that the Commonwealth ' s  processes for offshore entry persons 
were fettered by the criteria and principles in the Migration Act 1 958 (Cth) 
and associated jurisprudence relating to Australia' s protection oblig ations, 
the facts disclosed procedural impropriety : the plaintiffs ' treatment had 
d iverged from established common law princip les of natural justice. 1 5 7  
Racial Discrimination and Arbitrary Detention at Curtin 
The discord in Labor ' s  asylum policy is also clearly evidenced by the 
exceptional treatment meted out to all Sri Lankan and Afghan asylum 
seekers arriving after 9 April 20 1 0 .  In an effort to deter further boat arrivals 
from those countries, an ad hoc moratorium on their refugee status 
assessments was implemented. 1 5 8  This policy invo lved discrimination 
between c lasses of asylum seekers on the basis of national origin. 159 There 
1 53 
1 54 
1 55 
1 56 
1 57 
1 58 
1 59 
Plaintiff M6 1 /20 1 0E v Commonwealth ; M69 v Commonwealth (20 1 0) 272 ALR 1 4  
(20 1 0) 272 ALR 1 4  at 29. 
Plaintiff M6 1 /20 1 0E v Commonwealth; M69 v Commonwealth (201 0) 272 ALR 1 4  at 29. 
Migration Act 1958 (Cth), s 1 9 8(2). 
Plaintiff M6 1 /20 1  OE v Commonwealth; M69 v Commonwealth (201 0) 272 ALR 14 at 3 1 .  
Plaintiff M61120JOE v Commonwealth; M69 v Commonwealth (20 1 0) 272 ALR 1 4  at 35-
37 .  For the government's response, see Minister for Immigration and Citizenship (20 1 1 ). 
In April 20 1 0, the processing of protection visa applications from Sri Lankan and Afghan 
asylum seekers was suspended for three and six months respectively: Minister for 
Immigration and Citizenship (20 1 Ob). The suspension was lifted for both countries on 
6 July and 30 September 20 1 0  respectively. 
See, generally, Mortimer et a[ (20 1 0), paras 1 5-34. 
BILLINGS: JURIDICAL EXCEPTIONALISM IN AUSTRALIA 297 
are unfortunate parallels here with past race-based imm i gration law and 
administration that sought to deter certain nationals from journeying to 
Australia - for instance, the notorious dictation test and the use of colonial 
quarantine laws to deter Chinese migration. '60 Also, the suspension policy 
harks 'back to the control-and-coerce rationale embedded in the temporary 
protection regime created by the Ho ward government' , 1 6 ' with its attendant 
disabling uncertainties for refugees.  
S ignificantly, the Sri Lankan and Afghan nationals were warehoused in 
the discredited Curtin Detention Centre, reopened to accommodate them 
while their protection claims were in abeyance. Not only did this practice 
diverge from domestic and international legal standards prohib iting racial 
discrimination and arbitrary detention ,  and also the Commonwealth ' s  new 
detention policy, it also resuscitated wretched memories of the much­
criticised Curtin facility for scholars who investigated its impact on 
detainees'  mental health. '62 
Prescribed Places in the Northern Territory 
The use of the term ' emergency response' by government signified 
that it was life or death situation requiring a response out of 
necessity; it was a state of exception. In effect, p atriarchal white 
sovereign right was exercised utilising the report as evidence to 
further regulate and manage the subjugation of Indigenous 
communities [sic]. 1 63 
The declared state of emergency in the Northern Territory was utilised by 
the Howard government to weaken p arliamentary, administrative and 
judicial review mechanisms. 164 With Part II  of the Racial Discrimination Act 
1 9 75 (Cth) rendered inoperative, aggrieved citizens in prescribed 
communities in the Northern Territory h ad no effective means of challenging 
the legality of measures or administrative action before the domestic courts. 
Instead, a Request for Urgent Action was brought on behalf of 20 residents 
to the United Nations Committee on the Elimination of Racial 
Discrimination. 165 The Request concerned the exclusion of key parts of the 
Racial Discrimination Act 1 9 75 (Cth) in relation to aspects o f  the Northern 
Territory Emergency Response, and argued that measures amounted to racial 
1 60 
1 6 1  
1 62 
163 
1 64 
/ 65 
Immigration Restriction Act 1901 (Cth), s 3 .  The literacy test was central to the White 
Australia policy: see Robertson et al (2005). See Watters (2002) for an appraisal of the use 
of colonial quarantine laws to deter Chinese migration to Australia. 
Carr (20 1 0), p 5 .  
Skelton (20 1 0) .  
Moreton-Robinson (20 09), p 68 .  
See Billings (20 1 Oa ) . 
Human Rights Law Resource Centre (2009a); Declaration on the Elimination of All 
Forms of Racial Discrimination (adopted by the General Assembly on 20 November 1 963,  
UNGA resolution 1 904 (XVIII)). 
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discrimination. The UN Committee called upon the Commonwealth to report 
on the progress it had made to reinstate the Racial Discrimination Act 1 9 75 
(Cth), 166 which e licited an assurance that in October 2009 the federal 
parliament would be presented with a Bill  to reintroduce the suspended 
provisions. 167 
Following ' extensive' consultations with Indigenous communities , 1 68 
the Social Security and Other Legislation Amendment  (Welfare Reform and 
Reinstatement of Racial Discrimination Act) A ct 2010 (Cth) (hereafter 
Welfare Reform Act) promised a proportionate and non-discriminatory 
response to socio-economic disadvantage across the Northern Territory. The 
Commonwealth intended to fully reinstate the application of the Racial 
Discrim ination Act 1975 (Cth) and the operation of other anti-discrimination 
laws that had been suspended to facilitate the Northern Territory Emergency 
Response and the Cape York welfare reform initiative . 169 Furthermore, the 
reforms purported to redesign aspects of the Northern Territory Emergency 
Response so that they could be characterised ' more clearly ' as ' special 
measures ' as provided for in section 8 of the Racial Discrimination Act 1 9 75 
(Cth). 1 70 (Under the original emergency response laws, the Commonwealth 
had claimed that the reforms constituted special measures without any 
systematic attempt to account for that designation . Indeed, there were strong 
grounds on which to challenge the Commonwealth ' s  characterisation of 
special measures in court, 1 7 1  but the suspension of Part II of the Racial 
Discrimination Act 1 9 75 (Cth) precluded litigation.)  However, there remain 
serious doubts as to whether the 2 0 1  0 amendments are cons is tent with non­
discrimination princip les . 
Substantial changes to social welfare laws repeal the location-based 
scheme of income management with a reform aimed at 'vulnerable '  welfare 
recipients in disadvantaged areas across Australia. This geographic 
extension of income management, beyond prescribed areas predominantly 
inhabited by Aboriginal peoples , is intended to insulate the scheme from 
discrimination-based challenges - that is ,  it is designed to be non­
discriminatory but, initially, it i s  confined to the Northern Territory. 
Therefore, what is represented as a racially non-discriminatory scheme wil l  
continue to impact disproportionately on Indigenous peoples in the 
1 66 
1 67 
1 68 
1 69 
1 70 
1 7 1  
Human Rights Law Resource Centre (2009b). 
Macklin (2009). The Northern Territory Emergency Response Review Board's report also 
resulted in a government commitment to reinstate the Racial Discrimination Act 19 7 5 
(Cth): Department of Families, Housing, Community Services and Indigenous Affairs 
(2009b).  
Department of FamiHes, Housing, Community Services and Indigenous Affairs (2009a); 
cf Nicholson et al (2009). 
House of Representatives (2009) Questions Without Notice, 25 November (Jenny 
Macklin).  
Explanatory Memorandum, Social Security and Other Legislation Amendment (Welfare 
Reform and RDA Reinstatement) Bill 2009 (Cth). 
See, for example, Vivian and Schokman (2009). 
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immediate fu ture. 1 72 While the amended measures appear to be significantly 
closer to compliance with Australia's non-discrimination obligations under 
the Convention on the Elimination of Racial Discrimination, when compared 
with the 2007 Northern Territory Emergency Response welfare measures, 
questions remain regarding their consistency with international obligations :  
A strong case can be made that restricting income management t o  the 
Northern Territory in the first instance, with its disparate impact on 
indigenous Australians, involves indirect discrimination proscribed 
by the RDA and would fall within the terms of section 1 0.1 73 
Moreover, whi le there have been prior consultations between 
Indigenous peoples and the Commonwealth about the 20 1 0  amendments (in 
sharp contrast to the original Northern Territory Emergency Response 
measures), whether the state has satisfied legal obligations to consult in goo d  
faith is open t o  debate.1 74 Accordingly, it is arguable that the 'redesigned' 
measures are incompatib le with consultation requirements before special 
measures are tak:en. 1 75 
Conclusions 
This article has examined permutations of juridical exceptionalism, rooted in 
colonial fonns of governance that characterise the security proj ects of late 
modem Australia. Labor 's approach to restoring integrity to migration 
controls has been characterised by the continued use of detention in 
exceptional locations as a deterrent to the problem of irregular maritime 
arrivals. Executive discretion over the processing of asylum seekers has been 
perpetuated ; consequently, double standards have remained a hallmark of 
procedures governing protection claims in Australia, with ' offshore' 
claimants on Christmas Island subj ected to an impoverished form of refugee 
status determination relative to ' onshore' applicants. Finally, the moratorium 
on processing protection claims, which discriminated against particular 
nationalities in order to deter ' Others ' from coming, serves as a mirror to the 
past . 
What has the judiciary done to bridge the gap that Hathaway identified 
between international refugee protection obligations and domestic 
immigration control mechanisms? A recent answer to that question was 
provided by the High Court of Australia in Plaintiff M61/201 OE v 
Commonwealth; M69 v Commonwealth . Their Honours refused to 
countenance the executive' s  claim that asylum seekers could be within the 
juridical order for the purposes of detention, but without it for the purposes 
of administrative inquiries into their protection claims. In short, processing 
172 
1 73 
174 
175 
Income management is to be applied in five new 'disadvantaged' locations across 
Australia from I July 20 1 2 : Department of Human Services (20 1 1). 
Billings and Cassimatis (20 1 0). 
Nieho lson et al (2009). 
This is one of a number of legal issues raised by Billings and Cassimatis (20 1 0). 
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on Christmas Island was subject to the rule of (administrative) law and could 
not be avoided by recourse to nebulous constitutional (executive) powers as 
had been the case in the MV Tampa litigation. 
Allegedly , the need to reform determination procedures following the 
High Court's decis ion i s  a solution to a problem that would not have arisen 
had the Labor government resuscitated the federal opposition' s  strategies for 
stopping the boats . 1 76 This guide for the future, premised on a nostalgic 
vision of the policies pursued under the Howard government, fails to weigh 
up the documented human and financial costs asso ciated with it, and seeks 
satisfaction from practices that have a colonial imprint. Importantly, it does 
not offer a durable solution for those asylum seekers in the Asia-Pacific 
region. However, to suggest that all we leave behind are policy mistakes is 
erroneous. There is a need to carefully weigh up the lessons of the recent and 
distant past . Wanting to turn the clock back in order to revisit regional 
responses, such as the Comprehensive Plan of Action (1 989)177 or, as before, 
increasing the intake of offshore protection seekers, may comprise part of 
future strategies . 178 
For Watson, the Aboriginal state of emergency began with the arrival of 
Cook and the First Fleet: 1 79 
The traumatic past is the traumatic present. The colonialism that 
began in 1 78 8  persists today. Indigenous people were victims then 
and they are now. 1 80 
The Northern Territory Emergency Response purp orted to offer 
emancipation from violence, disorder and welfare dependency. However, for 
many Indigenous peoples this liberating form of public power carried fonns 
of colonial governance from the past into the present, via coercive, paternal 
and race-based practices ;  the reproduction of an earlier ideology -
' assimilation' - to correct practical injustices that persisted during the self­
management era; and reversion to images of Indigenous peoples as 
problematic, descrip tions that were drawn in contrast to white Australia. 
One of the dangers behind the appeal to things ' retro ' is that by 
borrowing from or mimicking social policies and instrumentalities of earlier 
periods, past failings are discounted or excused. The history of those failings 
becomes disconnected from the present, and in this instance subordinated to 
1 76 
1 77 
1 78 
179 
I SO 
Kelly (201 1 )  citing Tony Abbott. 
See Robinson (2004). Indeed, the lessons of the response to the Indochinese refugee crisis 
may inform a regional solution to the problem of forced migration in South-Central Asia: 
see Morrison (20 l 0). 
See also Bagaric (20 1 0), p 1 2. I do not concur with Bagaric when he suggests that in 
addition to increasing our offshore quota we should deny irregular arrivals the opportunity 
to apply for protection. This was, of cours e, Labor's approach under the unlawful 
' Malaysian Solution ' .  
Watso n (2007b). 
Moses (20 1 0),  p 2 1 .  
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accounts that attribute contemporary socio-economic problems in Aboriginal 
communities to individuals ' b ehaviour. Accordingly, the federal legal and 
administrative response to the 'Little Children are Sacred ' report was 
aligned with a p articular, more benign, understanding of history, 
disas sociated from h istories and collective memories of race-b ased , heavy­
handed government interventions in the past. Commun ity voices , carrying 
collective m emories of past injustices,  were barely heard in popular debates 
about the roll-out and continuance of the emergency response, but they 
continue in their efforts to be listened to and understood. 18 1  The legal and 
institutional reforms of the Northern Territory Emergency Response were 
facilitated in part by flattering memories of the past, while rejecting or 
minimi sing those prone to cause discomfort. 1 82 It is noteworthy that the 
Howard government chose to focus on contemporary rather than historical 
suffering to legitimise its security-based intervention , whereas the authors of 
the 'Little Ch ildren are Sacred' report carefully linked contemporary 
suffering with a h istory of colonial dispossession and violence. 
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